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OPINION

Thisisalost will case. The decedent properly executed awill. Thewill was not found after
the decedent’ s death. A beneficiary under the will petitioned the probate court to establish a copy
of the will as the decedent’ slast will and testament. The decedent’ s family objected, arguing that
the decedent had revoked thewill. The probate court entered an order admitting the copy of the will
to probate. The decedent’s family appeals. We affirm, holding that the plaintiff beneficiary has
established that the decedent neither revoked nor destroyed the will.

KennethWayne Oliver (“ Decedent”) was ameticul ous and organized person in hisbusiness
affairs. Though hampered by adebilitating back condition, witnessestestified that the Decedent was
a“very astute business person” and that hewas*“fastidious” in hisbusinessdealings. The Decedent
also kept his house in an extremely neat and orderly condition. Witnesses testified that the
Decedent’s house was “immaculate’” and “very organized”. One witness characterized the
Decedent’ s attention to detail as*amost obsessive-compulsive.”

In July 1992, the Decedent asked Wes Clayton (“Clayton”), an attorney in Jackson,
Tennessee, to draft anew will for him. The Decedent had kept awill continuously since 1982. In
theten yearsfollowing 1982, the Decedent executed six morewills. During that time, he never went
more than three years without a new will. The Decedent’s will executed in 1985 was revoked by
written revocation, and each of the Decedent’ s subsequent wills wasrevoked by specific language
in the following will. In 1989, the Decedent also executed aliving will.

In accordance with the Decedent’s instructions, Clayton drafted the Decedent’s will to
include specific begqueststo severa of the Decedent’ s family members and to leave the Decedent’s
residuary estate to his attorney, Charles Barnett (“Barnett”). Barnett was also appointed personal
representative under the will. The will was properly signed and witnessed on July 31, 1992, and
Clayton gave the executed will to the Decedent on that day. Clayton kept an unsigned copy of the
will at his office.

On the day the will was executed, the Decedent told Clayton that Barnett was hisbest friend
and that he wanted to name Barnett in hiswill. Barnett had represented the Decedent in a vaiety
of legal matters since 1979. Though one witness testified that the Decedent’s relationship with
Barnett had begun to sour before the Decedent’ sdeath, the probate court heard substantial evidence
that the Decedent trusted Barnett and wished to provide for him after the Decedent’s death. The
Decedent gave Barnett durable power of attorney in 1991, and in 1995 the Decedent reaffirmed his
desire that Barnett retain the durable power of attorney. In 1995, the Decedent also made Barnett
ajoint owner withright of survivorship on hischecking account and on hisstock brokerage account.
In addition, the Decedent gave Barnett a key and access to his safety deposit box. The Decedent
purchased savings bonds payéable on his deathto Barnett. In January 1997, the Decedent purchased
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Decedent told two employees at his broker’s office, Brad Sipes and Allison Buckley, that “hewas
leaving [Barnett] everything” when he died.

The Decedent told several people the location of his will so that it could be found if
something happened to him. Russell Wright (“Wright”), afriend of the Decedent, testified that the
Decedent asked him to come to hishouse before trips the Decedent took in 1993 and 1995. Wright
testified that the Decedent took him to his home office, opened his file cabinet, lifted alegal-size
envelope, and staed “ Thisismy will. In the event something should happen to me, | want you to
know wherethisis.” Inapproximately March or April 1997, the Decedent told another friend, Betty
Wilson, that he kept hiswill in hishome office. Finally, Ron Kerber, the Decedent’ s nephew, and
Kerber’' s girlfriend, Tina Jones, testified that they saw a document titled “Will” in a briefcase the
Decedent carried on a trip that they took with the Decedent months before the Decedent’ s death.

Under the Decedent’s July 1992 will, he did not name his mother, Ozell Oliver, as a
beneficiary. Ms. Oliver was eighty-eight years old and in poor health when the Decedent executed
hiswill. A witnessat thetrial testified that the Decedent tdd him that he did not intend to leave his
mother anything becausehedid not believethat she needed anything from hisestate. After receiving
money from another estate, Ms. Oliver had distributed the money shereceived to the Decedent and
her other children.

TheDecedent had eight brothersand sisters. Most of the Decedent’ ssiblingsdidnot benefit
under the July 1992 will; however, the will bequeathed certain items to two of the Decedent’s
brothers, Justin Oliver and T.A. Oliver. The will also bequeathed all of the Decedent’ s personal
property to one of hissisters, Martha'Y oung. TheDecedent had ind cated that he was not close to
some of hisfamily membersand said that they had “ never done anything for [him].” He expressed
concern that his brothers and sisters would try to take al of his estate if he died.

Three of the Decedent’ s siblings who did not benefit under the July 1992 will testified that
they had a close relationship withthe Decedent. Telephone records showed several long-distance
phone calls from the Decedent’ shouse to family memberswho lived outside of Tennessee. Two of
the sisters, Mary Garrett and Rose Neri, testified that the Decedent became angry with them only
when they tried totalk to him about his use of prescription back pain medications.

Witnesses testified about the Decedent’ s fondness for his nephew, Rocky Young. Rocky
Y oung died in an automobile accident in 1987. After hisnephew’ sdeath, the Decedent looked after
Rocky Young's wife, Christy Y oung, and his son, Christopher Tyler Young. The July 1992 will
bequeathed items of the Decedent’s personal property to Christy and Christopher Tyler Y oung.

Most of the Decedent’ sfamily lived outside of Tennessee, but hissister Martha'Y oung lived
near the Decedent in Jackson, Tennessee. When he suffered from back pain, the Decedent depended
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Decedent gave keysto hishouse to several persons, presumably so that they would be able to enter
the house if the Decedent needed help. Several people were aware that the Decedent kept a spare
house key in atool shed outside his home.

On May 13, 1997, the Decedent entered the hospital with aseriousillness. It soon became
apparent that the Decedent’ s condition was terminal. At thispoint, hissister Martha'Y oung moved
into the Decedent’ s home and began to contact family members who lived outside of Tennessee.
Martha Y oung and another sister, Jean Boston, stayed at the Decedent’ s house until the day of his
funeral. Inthe daysbefore Decedent’ sfuneral, MarthaY oung removed legal documents and other
recordsin the Decedent’ sfiling cabinet, abriefcase, and other items of personal property from his
house.

The Decedent died on June 18, 1997. Soon after hisdeath, thefamily went to the Decedent’ s
house to search for his will. They had also been told that the Decedent had hidden significant
amounts of cash around the house. Neither the will nor the cash was found. Family members
remarked that the house wasnot in the neat condition in which the Decedent normally keptit. T.A.
Oliver testified that it looked as though “ someone had been through the house.” The Decedent’s
family collected all of the Decedent’ s property and divided it among themselves.

At the Decedent’ sfuneral, abusinessassociate of the Decedent, SteveFoster (“ Foster”), told
the Decedent’ sfamily that, in January 1997, the Decedent had asked him to serve as executor of his
estate. Foster agreed to act as executor, but the Decedent never talked with Foster about the matter
again. At the trial, Ron Kerber testified that he overheard his aunt, Martha Y oung, state at the
funeral that she knew the contents of the Decedent’swill. Martha'Y oung denied having made the
Statement.

On May 29, 1997, Barnett petitioned the probate court to establish Clayton’s copy of the
Decedent’ sJuly 1992 will asthe Decedent’ slast will and testament. Justin Oliver and several of the
Decedent’ s other family members (“Olivers’) opposed admission of the will to probate.

After the hearing, the probate court entered an order admitting the copy of the July 1992 will
to probate as Decedent’ slast will and testament. In the order, the probate court stated that the only
contested issue in the case was whether the Decedent had revoked the July 1992 will. It found the
evidence overwhelming that the Decedent had not revoked the will. The probate court noted that
it would have been “totally out of character” for the Decedent to diewithout awill. Inaddition, the
Decedent had alwaysrevoked hispreviouswills by written document. The probate court found the
weight of theevidenceinconsi stent withthe Olivers’ assertion that the Decedent would haverevoked
his will without having avalid will to replace it.

The probate court observed that the Decedent had awill beginning in 1982 and that he had
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desires concerning the final disposition of his property consistent with the July 1992 will. The
Decedent also showed several persons where he kept hiswill in his house.

The probate court noted that virtually every witness in the case testified that the Decedent
had enjoyed along and close friendship withBarnett. The Decedent took substantial stepsto ensure
that Barnett was provided for financially after the Decedent’ s death. The probate court found that
Barnett had “basically . . . become family” to the Decedent and that, as such, he would have been
the natural object of the Decedent’s bounty. In contrast, the prabate court observed that there had
been occasional friction between the Decedent and his family. The probate court credited Ron
Kerber’ stestimony tha he heard MarthaY oung, an opponent to the admission of the July 1992 will,
state at the Decedent’ sfuneral that sheknew of thewill’ sexistence and of its contents, and accorded
Kerber' s testimony additional weight in light of Kerber’s rel ationship to Martha Y oung.

The probate court commented that several persons had access to the Decedent’ s home and
that several also knew that the Decedent kept significant amountsof cash hidden in hishome. The
probate court expressed its belief that someone with confidential knowledge and access to the
Decedent’ shome entered thehome between the time the Decedent went tothe hospital and thetime
of his death and todk the Decedent’s cash and his will.

The probate court concluded that the evidence, taken as a whole, clearly showed that the
Decedent did not revokethe July 1992 will before hedied. Therefore, the copy of the July 1992 will
was admitted to probate asthe Decedent’ slast will and testament. From thisorder, the Olivers now
appeal.

On appeal, the Oliversarguethat Barnett failed to carry hisburden of proof that the Decedent
did not revoke or destroy the July 1992 will. The Oliversassert that the fact that the Decedent asked
Foster to serve asthe executor of hisestate establishesthat the Decedent revoked the July 1992 will.
They also argue that the Decedent named Barnett as beneficiary of the insurance policy as
consolation for revoking the July 1992 will. The Olivers maintain that this evidence demonstrates
that the Decedent likely revoked the July 1992 will but diedbefore he couldexecuteanew will. The
Oliversassert that Barnett failed to provethat the Juy 1992 will was acadently lost or fraudulently
destroyed against the Decedent’s wishes.

Since this case was tried by the probate court sitting without ajury, we review the case de
novo upon the record with apresumption of correctness of thefindings of fact by thetrial court. See
Tenn.R.App.P. 13(d).

In order to establish alost will, the proponent of the will must show (1) that the testator
executed avalid will, (2) the substance and contents of thewill, (3) that thetestator died, (4) that the
testator did not revoke the will, and (5) that the will cannot be found after a diligent search. See
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SW.2d 590, 591 (Tenn. Ct. App. 1947)). These elements must be proven by “the clearest and most
stringent evidence.” Shrum, 604 SW.2d at 871.

When awill cannot befound after adue and proper search following thetestator’ sdeath, the
testator is presumed to have destroyed his will. See In re Estate of West, 729 SW.2d 676, 678
(Tenn. Ct. App. 1987). The proponent seeking to establish a lost will may overcome the
presumption by proving that the testator did not have custody and control of thewill after execution.
Seeid.

It is not sufficient for the proponent of alost will to show merely that personsinterested in
establishing intestacy had an opportunity to destroy the will. See Moore, 207 SW.2d at 591. The
proponent must show by facts and circumstances that the will was fraudulently destroyed or
accidently lost not in accord with the testator’ s wishes. Seeid.

In this case, there is no dispute that the Decedent executed a valid will in July 1992, that
Clayton retained an exact copy of the will, that the Decedent died, and that no will could be found
among the Decedent’ s possessions after his death. Therefore, the only issue at trial, and for this
Court on appeal, iswhether the Decedent revoked or destroyed the July 1992 will.

As noted by the probate court, the Decedent was a meticul ous person who took significant
steps to ensure that he would have avalid will in place when he died. He executed hisfirst will in
1982, and executed seven morewillsin thefifteen yearsthat followed. The Decedent’ spracticewas
to revoke hisprior wills by awritten instrument; however, thereis no written revocation of his July
1992 will. The Decedent kept hiswill in afiling cabinet in the office in his house and told severa
people the location of the will so that it could be found when he died. Witnesses testified that the
Decedent even carried hiswill with him on tripsin a briefcase.

The Decedent’s verbal statements concerning the final disposition of his property were
consistent with the terms of the July 1992 will. In January 1997, five months before he died, the
Decedent told two persons that he was “leaving [Barnett] everything.” The Decedent had a good
relationship with certain members of his family, but he expressed fear that some of his relatives
wouldtry totakeall of hisproperty after hisdeath. The July 1992 will bequeaths property to family
members with whom the Decedent shared a close relationship. The Decedent had a good
relationship with his mother, and she is not named in the July 1992 will. However, the evidence
indicated that the Decedent felt that his mother did not need any money from his estate.

Finally, several personshad accessto theDecedent’ shomeduring hislifeaswell asafter his
death. Numerous persons had keys to the Decedent’ s house or knew the location of his spare key.
Some members of the Decedent’s family moved into the house after the Decedent entered the
hospital. After Decedent’ s death, his house was described as being in disarray, uncharacteristic of
the Decedent, and both his will and the cash he had hidden around the house were missing. The
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indicated that Martha Y oung removed legal documents and a briefcase from the Decedent’ shouse
after he entered the hospital. Y oung’ s nephew, Ron Kerber, testified that he heard Ms. Y oung stae
at the Decedent’ sfuneral that sheknew the contentsof the Decedent’ swill. The probate court noted
its favorable evaluation of the nephew’s credibility. The tria judge, who has the opportunity to
observe the witnesses in thar manner and demeanor whiletestifying, isin afar better position than
this Court to assess the truthfulness of witnesses. See McCaleb v. Saturn Corp., 910 SW.2d 412,
415 (Tenn. 1995). We must, therefore, accord great weight to the probate court’ s determinations of
credibility. Seeid.

In this case, Barnett must carry ahigh burden of proof; he must establish that the Decedent
did not revoke hiswill by “the clearest and most stringent evidence.” Shrum, 604 SW.2d at 871.
Since the will cannot be found, Barnett is required to overcome the presumption that the Decedent
destroyed hiswill. Seeln re Estate of West, 729 SW.2d at 678. Thereis no direct evidence that
the Decedent did not revoke or destroy his will. However, considering al of the circumstantial
evidenceand according great weight to the probate court’ sdeterminations of credibility, wefind that
the burden of proof has been met that the will was neither revoked nor destroyed. Accordingly, the
probate court’ s decision to admit to probate the Decedent’ s July 1992 will is affirmed.

The decision of the probate court is affirmed. Costs are assessed against the Appellants, T.

A. Oliver, Martha Y oung and Mrs. Ozell D. Oliver, for which execution may issue if necessary.
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